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oing business in multiple states has

always presented challenges — and

recent developments have increased
challenges on the state and local tax front.
Both the recent increase of employees working
remotely and the U. S. Supreme Court’s 2018
Wayfair v. South Dakota ruling have increased
the complexities of identifying states for which
payroll taxes, corporate income taxes and
sales taxes must be filed. Such complexities
cry out for simplification. Bills such as the
Business Activity Tax Simplification Act
have been introduced into Congress every
year for the past 10 years, only to fail to be
enacted. Simplifications in these bills have
included de minimis rules for payroll taxes
applicable to employees working in multiple
states, clarification of nexus for income
tax (modernizing Public Law 86-272) and
streamlining aspects of sales tax.

More than ever, growing companies are
turning to CPAs, either internally or advisors
in public practice, for guidance in this regard.
While it is not feasible for most CPAs to know
the details of this complex area, having a basic
familiarity with these issues can help you be
greatly beneficial as you advise businesses
expanding into new states.

Payroll taxes

All but nine states impose personal income
tax on wages. States generally require employers
to withhold income tax for both resident and
non-resident employees who earn wages for
performing services within their state, even if a
company has no established location in a state.
For example, sales personnel operating out of
their homes are subject to payroll taxes for the
state in which they reside.

With the recent explosive growth of
telecommuting, the issue has arisen as to
whether an employer must collect tax for
additional states based on where the employee
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is working remotely (normally their state
of residence), rather than the state in which
they were normally considered to work. For
example, if an employee were to be based at
an Arkansas location, but is telecommuting
from their home in Oklahoma, the employer
could be required to withhold Arkansas taxes.
Arkansas and four other states have this type of
rule known as the “convenience rule.” Other
states take the opposite position — teleworkers
are to be taxed in the state in which they
worked remotely (from their home). Because
of such inconsistent overlapping treatment, it
could be possible that both the state in which
the employee was normally based and the state
from which they telecommute could assert that
the employer must withhold their states’ taxes.
The performance of services by a non-
resident temporarily working in a state can
create a tax reporting liability in that state.
For employees who work in multiple states,
for example, doing construction work or
performing extended consulting services, the
employer may be liable for withholding taxes
for multiple states for a single employee in a
single year. Treatment varies widely between
states. A few have de minimis exemptions
for non-residents working in the state based
on the amount of the wages earned, days
worked, etc. Further complicating this issue,
some states have reciprocity agreements with
adjoining states regarding the withholding of
non-resident state income taxes. A reciprocity
agreement allows residents of a state to request
exemption from withholding for wages earned
in a non-resident state. For example, Missouri
and Kansas both allow residents who work
across the state line to opt out of withholding
tax for wages earned in their non-resident state.
Legislation has been introduced to address
this maze of confusion, including the Remote
and Mobile Worker Relief Act which was
originally part of the U.S. Senate’s COVID-19









